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3  Social Mediation and
School Mediation

A Process of Socialisation

Jean-Pierre Bonafé-Schmitt

INTRODUCTION

Mediation has been the subject of much discussion in recent years, and
countless members of society consider using ic, everyone from police officers
and social workers to judges and security guards. Mediation is trendy, and
we therefore need ro distinguish, conceprually speaking, berween “media-
tion activities” and “mediation authorities” {Bonafé-Schmirt 1998, 198) in
order to avoid confusion. While social workers and police officers cerrainly
perform mediation activities in the conrext of their work, i.e. by reconciling
conflicting parties, they are not mediators. This term s reserved for media-
rion authorities: organisarions or people whose primary or secondary role
is mediation, to the exclusion of all other professional practices.

Social mediation does not escape this inflationary spiral. In fact, there
is a tendency to describe as mediation the intervention of third parties like
adultes-relais (a kind of intercultural mediator), correspondants de nuit {a
kird of inner-city night patroller) and agenr locawx de mediation (2 kind
of local social mediator). The increased presence of such third parties simi-
larly necessitares clarificarion in conceptual terms, since they are rotally
unrelated to mediation authorities even though they may use mediation
techniques in thelr intervendons. Their functions also fall under what we
call mediation activities.

To compensate for the significant recent growth in these mediation
activities, we would like to highlight other types of experiences, namely the
neighbourhood and school mediation projeces being developed by the Bou-
tiques de Droir and AMELY (Association de Médiation de Lyon).* These,
experiences rely on a socizal logic by encouraging citizens (in neighbour-
hoods and schools) to actively participate in the settling of conflicrs, which
1s why we refer to them as social mediation. The use of this kind of media-
tion is based on the belief that communiries should re-appropriate conflice
management rather than expeczing the state ro rake care of everything. It
is also based on a certain voluntarism since it requires conflicting parties
to refer their cases to mediation authorities before addressing the courts or
the police. Mediation is ideal for putting this logic of re-appropriation into
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practice because it teaches parties how to find solutions to their conflicts
themselves and thus resembles an educational process. Schools therefore
represent a privileged place in which to learn this new form of coaflict man-
agement and in so deing can become true “schools of citizenship™ (Bonafé-
Schmitt 20000,

However, the development of this type of social mediarion has not
been without its problems. Neighbourhood mediation in particular has
been criricised in both the United States and France for promoting ‘sec-
ond-class justice’, a pacification of social relationships and the expansion
of social control {Abel 1981; Pavlich 2000). While such criricism is not
groundless, this view of mediation is overly Manichean since it ignores
mediation’s role as 2 new form of action and a new mode!l of social regu-
lation. Not all forms of mediation obey the rational-legal logic of the
instrumentality used by stare-controlled organizations. Other experi-
ences are based on a more communicative rationality thar aims for a less
conflicting, more consensual model of justice, a kind of “comprehen-
sive justice” (Bonafé-Schmitt and Robert 2001). Not only do mediation
projects like these give communirties the tools to re-appropriate conflict
management, but they also help to create new forms of socialisation and
thus spread new social norms.

SOCIAL MEDIATION: AN ACT OF
REGULATION AND SOCIALISATION

Since 1981, many urban riots that have taken place in France, specifically
in Vénissieux, Vaulx-en-Velin and Clichy, have not only revealed 2 lack
of social regulation in inner-city neighbourhoods. but have also shown
how minor conflicts can escalate into riots. The increase in such occur-
rences shows how the state is increasingly struggling to control conflicts
since its traditional means of intervention are proving unsuitable for deal-
ing with the evolution and complexity of social relationships. The Bou-
tigues de Droit and AMELY developed their social mediation project in
response to this situation, based on both the belief thar neighbourhoods
need to be recognised as important places for conflict institutionaliza-
tion and the need to create community organizations involving residents
as mediators.

The Crisis of Institutions of Social Regulation

While the nature of conflicts has remained the same, the increase in
urban riots over the last three decades suggests that a new kind of con-
flictuality has developed. It seems that conflicts related to felds of mate-
rial reproduction like labour conflicts have lost their central place in our
societies and been replaced by new conflicts in the areas of “cultural
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reproduction, social integration and socizlizarion” (Habermas 1987,

390). Tradirional institutions of conflict resolution are finding it increasj

ingly difficult to control these new types of conflict because they “are
nor ignited by distribution problems bur by questions having to do with

_the grammar of forms of life” (392). They pose new problems relared to
issues like quality of life, equal rights, self-actualization and social iden-
tity. They convey both a resistance to the “colonization of the lifeworld®
1o use Habermas’s expression, and the consequences of a more c:ollf:cj
tive, complex world (e.g. dispures related to neighbourhood, family, com-
munity, censumprion and the environment). Corrrolling such conflicts
requires a more consensual kind of resolurion based on conciliation and
communication rather than sancrion and compensation. We are no lon-
ger talking abour settling a problem of the past by proclaiming who is
right and who is wrong, “but of resolving one raised among people who
must continue 1o live together” {Vescovi 1983, 175).

Disadvantaged inner-city neighbourhoods, with their proliferation of
specialists—from local social workers to community centres o educarors,
not to mention the police and the justice system-—are the best places in
which to assess the failure of ongoing rationalization policies pursued by
the sc_ate-providence to control conflicts (Bonafé-Schmire 1992, 279). This
superimposition of institutions, which usually affect the same neighbour-
hood without any coordination, did not prevent the social eruprions of
recent (_iecades. We have since understood that this state of social disor-
ganisation cannot be resolved simply by increasing the number of social
workers, judges and police officers.

. In .France, several measures have been taken to try to remedy this situa-
rion, including the DSQ (Développement Social des Quartiers), the contrat
de ville and the contrat local de sécurité. However, in pracrical terms, these
havg done little to fundamentally change the motivations of the different
1nSt1FutiOnS. There has been a lor of talk and little action when it comes to
putting partnership work inro regular practice. To move forward on this
1ssue, we need to end “social Taylorism™ and rethink how social regulation
is performed in neighbourhoods. In fact, we quickly forger that, in the past,
many conflicts were regulated by the family, the church, the school, the
neighbourhood ete. Bur the state’s toral infiltration of our social lives has
led us 1o question such intermediaries berween the state and civil society.
Subsequently, for most disputes previously regulared within the family and
the neighbourhood, the only interlocutors are now police officers, judges or
social workers, ’

This is not to suggest taking a nostalgic view of the past to restore or
validare the pater familias’ ‘slap in the face’, the reacher’s ‘switch’ or the
priest’s ‘sermon’. The idea is rather to create new places of social regularion
that reflect the experiences of neighbourhood mediation, which are based
on the participation of residents, and thus help to rebuild a minimum of
solidarity among them.
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Mediation: A Place of Socialisation

Neighbourhood mediation projects are not meant as a response to rr{al—
functions in the justice system bur zs an alternative model .of contmllnpg
disputes that breaks away from the formalism, profess:onahsm‘and ratio-
nalism that permeate our current system. Rather than re-creating the pld
neighbourhoed ‘justice of the peace’, we are talkiljzg about lmplerr?entmg
new procedures involving non-professionals and nelghbourhood'reS{dents.

The objective of such mediation projects is not to carry out justice but
to insti social issues, to incite actions aimed at rebuilding sociability based
on the resolution of these disputes and tc re-create places of socialisation.
Indeed, the operations of these sites were organised around this project to
create places of mediation and make the neighbeurhood a relevan: place
for the day-to-day resolution of conflicts. They therefore endeavoure.d to
become a kind of community centre by establishing. themselves within
inner-city neighbourhoods to make it easier for residents to reach .the'rn.
This is why special attention was paid to the location .of the medlarac?n
projects, most of which are placed in the heart of the nmghbourhoods, in
housing-project apartments that are easy to find, thus making them acces-
sible to residents. _

To make such places easier to distinguish and ro avoid creating c.on'fu-
sion in people’s minds, those in charge of the neighbourhooc;’z .mecharzon
projects chose to locate mediarion projects separately from tradltlonal'co'm—
munity centres or municipal buildings. In fact, the autonomy of rr}edlanon
projects not only makes them more recognisable bur also helps neighbour-
hood residents appropriate them better.

In establishing these neighbourhood mediation projects, thf? goal was to
build places in which to resolve the kinds of conflicts and minor disputes
that do not necessarily need to pass through the justice system. We are
mainly referring to the kind of day-to-day disagreements that are usu-alﬁy
mentioned in police log books, like reighbour and family conflicts, miner
property damage and altercations with groups of kids. Bgcause they l?ap-
pen so often, these are the kinds of cases that most contrllfnute to feelings
of insecurity (Bonafé-Schmict, Schmutz and Bonafé Schmitr 19388). They
are also the kinds of cases ro which social mediation projects try to apply
their efforts in order to become known as a place of mediation for all such
day-to-day conflicts. They differ from the judicial medi.ation px:acticed by
public prosecutors, who pass the case files off to probation services or vic-
tim support services since such sub-contracting of files does not actz'iall}‘r do
anything to resolve such cases, which remain nothin.g l?ut 2 mention in 3
police log or in a complaint made to a landlord association. . _

By establishing themselves as autonomous places for conflict regulation,
social mediation projects seek to create not a ‘parallel justice systemy’, but
rather a place of socizlisation. Social mediarors are meant to support }-ather
than replace already-existing services and associaticns, thus helping to
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develop new places in which to control neighbourhood disputes. Encourag-
ing a networking approach is the only way mediarion centres can know and
be known by neighbourhood residents.

The Mediators: Neighbourhood Residents

The facr that neighbourhood mediation projects involve residents as media-
tors distinguishes them from other experiences like the Maisons de Justice
in France. Since mediation advocates wish not only to resolve conflicts bue
also o promote communicarion and create places of socialisation, special
care was raken to determine the criteria for choosing the mediators. This
principle led to the idea that mediators should be neighbourhood residents
and that the criteria for choosing them should not be tied to their pos-
sible possession of professional or legal skills. On the contrary, in choosing
the mediarors, greater emphasis was placed on social criteria and factors
related to the socio-demographic composition of the population. Mediators
were therefore chosen for how representarive they are of the neighbour-
hood population to ease their introduction and rtheir recognirion among
residents. This very different kind of representation means thar the medi-
ators perceive themselves more as links within their communiry than as
advocates working on their behalf and is whart distinguishes ‘French-style’
social mediation projects from ‘American-style’ neighbourhood mediation.
It also reflects the different models of integration, with a republican or
universalist mode! for France and 2 community or differentialist model for
Anglo-Saxon countries.

The goal of these projects was not 10 produce mediarion professionals
but to create new places of socialisation in the hearts of the neighbour-
hoods. However, the absence of a professional referent does not mean
thar the mediarors lack skills, since the Boutigues de Droit/AMELY have
established a programme to train and supervise mediators. Withour the
need to train professionals, the initial training is based on a thirry-hour
module, which is followed-up by a continuous mentor system and super-
vision of the mediators’ work for two hours each month. Neither do any
permanent employees need to be trained since the projects are volun-
teer-driven. However, those who abandon their position for any reason
need to be replaced, on average every two years. The ongoing training
of new mediators helps to spread the knowledge of conflict resolution
techniques among various neighbourhood members and facilitates che
formation of a network of mediators who can be mobilized depending
on the need. Not only do their training and especially their supervision
ensure that mediators are consistent in their interventions, but they also
help them ro develop a group identity, both of which foster the project’s
staying power {Bonafé-Schmitt and Roberr 2001). In fact, the supervi-
sory meetings address issues regarding both the specific mediation cases
and how the group functions overall. By virtue of how they function, the
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neighbourhood mediator groups are good ex.amples of these new inrerme-
diate systems berween the state and civil sociery that define themselves by
a new form of common actien, i.e. mediation. .

By involving residents, those who initigte peighbourhogd medlat{on
projects try to create a place of institutionalization a.nd conﬂzct r'egulatlo-n
involving a legitimacy that we could describe a5 ‘social’. 'ThlS legmm.aq./ is
based on the ability of neighbourhood residents to recognise suc?h mediation
centres as relevant places in which to resolve disputes, thus helpmg.n? recon-
struct a certain social fabric within these disadvantaged communities. )

The creation of community organisations, stripped of all formallsn},
allows day-to-day conflicts to be resolved under ideal conditions. When it
comes to these kinds of dispurtes, the purpose is to re-establish communi-
cation, rebuild social fabric and create new forms of solidarity w1th1r3 the
neighbourhood, rather than decide who is z:ight o1 wrong. These projects
are based on the idea that when residents directly exercise these responsi-
bilities, not only does it ler thern re-appropriate ways of rp:;naging cpnﬂu:t
but, more importantly, it reinforces the vitality and stability of Fhexr rela-
tions with their neighbours. This voluntary approach to conflict resclu-
tion actually gives parties the chance to resolve their dlsagreen'_lents on
the basis of murual understanding and to shape their future re]anonsh.lps
according to their respective interests. This is really more abouF creating
new ways 1o communicate and learn on a day-to-day basis than it is abour
managing conflicts.

SCHOOL MEDIATION: AN EDUCATIONAL PROCESS

The conflicts between kids and adults in inner-city neighbourhoods and
the difficulties that have arisen in rrying to mediate berween them are what
led the Boutigues de Droit/AMELY to develop mediation i.n schools.? T}}e
project was based on the belief that mediation is an educational process in
which people learn how to re-appropriate conflict management and that
schools are therefore relevant places for such learning.

Participation in an Area- and School-related Project

For the Boutigues de Droit/AMELY, the success of a school mediation
project requires both a certain institutionalization on the part of 'th'e
schools involved and the long-term participation of the studenss. This is
why the schools chosen are located in the same general area, so students
can be followed from elermentary school through middle school to high
school. Within the conrtext of this experiment, the schools were not cho-
sen at random since they were located in districts where neighbourhoed
mediation projects had already been introduced, such as Vénissieux and
Saint Priest.
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The choice of these urban districts obeyed a cerrain logic on the part of
AMELY coordinarors, who aimed to make the neighbourhood a relevane
place for the institurionalizarion of social mediation, be it through neigh-
bourhood or school mediation. The Zoxre d’Education Prioritaire (ZEPY
can represent this relevant place within the schoo! domain, ie. an inter-
mediare space between the school and the neighbourhood, by helping to
rebuild the action between the public and the private and encouraging a
new acrion to emerge berween school and neighbourhood acrors (Bonafé-
Schrmnirr 2000). In terms of conflict management, mediation is a perfece
example of this new form of commeon action involving both public and pri-
vate actors (Giraud 1993). Yer it cannot simply be mandated. As we will see
below, the development of school mediation is challenged by the opposition
of certain teachers and the resisrance of students, notably in high school, o
resolving conflicts this way (Bonafé-Schmitt 20000,

To establish this project, the ZEP framework seemed to be the most
relevane for encouraging the spread of this merhod of conflict resolurion.
The project involves the joint training of educational communiry members
and the parents of students enrolled in ZEP schools to prepare as many
people-resources as possible ro be mobilized based on the type of conflicr.
Educarional community members are trained to create a group dynamic
around mediation within the ZEP so that this method of conflict manage-
ment becomes the commoen rule. The training also increases the number
of adult referents, which in turn encourages the spread of a conflict man-
agement model ro adolescents who would not otherwise understand why
adults would not apply the mediation method ro manage their own con-
flicts. Finally, co-mediation involves parents in the management of conflicts
and, more broadly, in the school environment, which should help to bridge
the gap berween the school and the neighbourhood.

Mediation: A Learning Process

The objective of the mediation project is not simply to respond to the imme-
diate problems confronted by schools, like violence, vandalism, absentee-
ism etc.; it is not a disciplinary measure. On the contrary, mediation is
an alternarive to the ‘disciplinary model’, which is based on the stigma-
tization and exclusion of a student through the application of a sancrion.
School mediation programs are developed to promote a new more consen-
sual model of controlling conflicts by using techniques of communication
and negotiation. In the first place, the mediation project involves student
mediators who are authorized by school officials 1o have a certain power to
manage conflicts. It is actually a non-power, since the role of mediators is
limited to helping conflicting parties find a solurion ro their problem them-
selves. In the second place, unlike the disciplinary model, mediation is nor
based on opposing interests and sanctions bur on principles like mainrain-
ing trust, seeking consensus and compromising. The mediarion approach
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requires mediators to show some empathy for the conﬂi:.:cing par:ie_s and
establishes the climarte of trust needed for parties to negoriate a solution.

Mediation is thus a part of an educational process aimed at developir}g
the communication and reasoning skills of student mediators, whether in
the management of the mediation process or in the search for solurions to
conflict. Cn this last point, mediation techniques help mediators develop
critical thinking skills, since they must verbally analyse the conflict, con-
sider the viewpoints of the different parties without taking sides and help
them find 2 solution to their conflict.

Mediation is also a way to teach students accountability for improvi‘ng
relationships, developing new forms of solidarity and promoting a hezlthier
environment in and out of school. A lot of people talk about ‘schools of
citizenship’, but I believe that learning mediation techniques represents a
concrete expression of this idea since it helps people resolve co_nﬂ.lcrs berlter,
not only ar school burt also in their neighbourhood. The‘ mediation project
thus promoetes a concrete way to learn citizenship while also helping to
rebuild relationships berween the school and the neighbourhood.

In this sense, mediarion programs can help increase the stan;iing of each
person in social roles thar are not just tied to schoolwork. This way, they
not only reinforce what psychologists call “self-esteam’, but also help stu-
denrs have an easier time at school over the long run.

Awareness Raising and Mediation Training: A Culture of Mediation

Initial evaluations of school mediation projects have shown thar media-
tion is not a part of the dominant culture of today’s “schoolyard” and thar
its dissemination requires several years of work with one set of students
from the same age group {Bonafé-Schmitt and Robert 2002). To encourage
the greatest spread of this method of conflict resolution among stu-dents,
mediation awareness is introduced to as many classes as possible, with the
eventual goal of creating a common culture of mediation. Raising student
awareness in the classroom is viral for establishing these projects, not only
to explain what mediaticn is but, more importantly, to motivate students to
manage their conflices this way. N
Raising awareness is also important zs part of the process to legiti-
mise furure mediators among all the students in the schools. To reinforce
this legitimacy, special care was taken in designating .mediators accord-
ing to several criteria, including age, gender and ethriciry, 10 ensure they
are most representative of the entire student body. Other criteria, lfkc: the
need to integrate ‘good’ students with ‘problem’ ones, were also considered.
This last criterion has been the subject of much debate within the schools
since the integration of this kind of srudent forms rhe cornerstone of the
mediation project, which is primarily an educational process. By making
mediation an educational process, we wanted to determine whether the
integration of such students in the mediation project would lead to a change
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in their behaviour and their representarion. We started from the hypothesis
that school is a place for learning and socialisation, on the one hand, and
that mediation helps people learn sccialisation, on the other hand.

The training period represents the second key moment in establishing the
mediation system since it focuses nor only on training mediators bur, more
importantly, on creating a group of mediators (Bonafé-Schmitr 2000). The
fact that the mediators in trairing came from different classes and grades
made it hard to create this group identity. Mediations must take place in
pairs, so trainers had the somerimes-dificult task of getting third-grade
students to work with sixth-grade studencs. An eight-hour training session
was organized 10 teach them mediation rechniques’ including how to man-
age discussions, with exercises to develop their listening and rephrasing
skills, and how to help people find solurions, notably when situarions arrive
ar a ‘standstill’ due ro the intransigence of the parties. Parr of the training
is devoted ro mediation ethics, i.e. asking the mediators to agree [o Cértain
rules, like not imposing their own solutions, making sure the mediarion
proceeds smoothly, maintaining the trust of those involved erc. Eight hours
may not sound like a lor, bur these training sessions are cornplered by meet-
ings in which the medtarors are supervised and given specific training. The
objective is not to turn the students into professional mediators bur to help

them develop the skills and autonomy needed to regulate conflicts withour
adulr intervention. ' :

SOCIAL MEDIATION: A NEW MODEL OF SOCIAL REGULATION

Not oaly is mediation a way to communicate and to manage conflicts but
it also presents a new model of social regularion, 2 new mode of acrion thar
helps 1o rebuild relationships berween the state and civil society. We share
the viewpoint of certain scholars who consider the development of this
“new mediation movement” in all domains of social life to be “an instru-
ment of sccio-political transformarion” (Becker 1986, 110).

Mediation: A New Model of Action

While mediarion is often presenred as a confljet management technique, it is
also more rarely recognised as anricipating a new mode of action involving
a new form of rationaliry, one that is different from the instrumental form
that characterises our modern socieries. We are talking abour a communi-
cative rationality, in the sense intended by Habermas, who thinks the place
of law as a medium shouid be replaced by “procedures for settling conflicrs

"that are appropriate to the structures of action orientared by murua! under-

standing—discursive processes of will-formarion and consensus-oriented
procedures of negoriation and decision making” (Habermas, 1987, 408).
According to him, the school domain is the ideal place in which to measure
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the harmful effects of this tendency to “juridify” social relarions because it
shows how “the medium of the law comes into collision with the form of
educational acrivity” (Habermas, 1987, 408). ‘ _

To prevent the medium of the law from colonizing the lifeworld, Haber-
mas believes we should rely on an action oriented towards mutual under-
standing and that we should establish procedures aimed ar consensus, i.e.
decision-making procedures that consider the part.icipancs as ‘capable .of
representing their own interests and sorting out their own affa_us..Me.dxa-
tion is based on this communicative rationality because its objective is to
encourage parties to be more involved in settling their own cgnﬂicts an.d
overcoming their disagreements based on 2 mutual understanding of rheiz
needs and interests (Bonafé-Schmitz 1992). .

This is why mediarion cannot be reduced either toa simpie.conﬂxct—
management technique used by states as a tool of social regulation or to
2 new actor in the conflict management marker; it also represents z new
social movement and a new form of common action in which relaticn-
ships between the state and civil society are rebuilt through the .cre‘ation of
“intermediate places™ of social regulation (Laviile 1994). Medlatzoq thus
presents a new concept of actor and action in the sense thgt med1at‘ors
are “meaningful actors” (23) who wish to help build new “intermediate
structures” berween the state and individuals. The idea is to create new
places of socialisation and control, new “existential communities” (W}}ite
1994, 46) based on forms of solidarity that involve moere of a communica-
tive than an instrumental rationality. We are cautious in our use of the
notion of communiry, especially at a time when traditional communiries
have been “dislocated, disrupted and disorganized by the consequences
of modern rationality” and new ones have appeared, born of “religious
fundamentalism, ethnic chauvinism, religions or other non-rationzal phe-
nomena”™ {47}, However, we hypothesize that the existence of these “exis-
tential communities” would allow mediation to produce a new form of
common action that would in turn help o create new forms of solidarity
and a new common identity. .

Without falling into an organicist current, we can argue that mediation
could help create these intermediate structures by helping to fight the atom-
ization of our societies, not only in neighbourhoods but also in schools.
Mediation could therefore help to create new forms of solidarity in schools,
both among students and between them and the educational communiry.
Such a structure would help prevent actors from turning in on themselves
or forming sub-groups (isolated from everyone else) and would help the
school community rebuild irself through exchanges.

Mediation: A New Model of Social Regulation

Social mediation projects are based on the idea that the “conflicting” model
is not appropriate for resolving certain kinds of conflicts, like those for
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example in neighbourhood or school disputes berween parties in ongoing
relationships with one another. In such cases, & “negotiating” or “thera-
peutic” approach is advised {Silbey and Sarat 1989, 479). Mediation is the
only kind of intervention thar lets parties build future relationships since it
i1s based on their problems rather than abstract norms.

However, the development of mediation collides with the aforementioned
tendency ro juridify social relationships, a colonizarion of the lifeworld, to
use again the expression of Habermas, who believes that in certain rypes of
conflicts we should use procedures aimed at consensus, i.e. decision-making
procedures requiring the parties to resolve their own conflict. This is why the
mediation process represents a special rirual with its own diczares and forms
and a new and unique approach to conflict management. While the judicial
ritual is marked by a certain formalism and legal rationality, that of mediation
would be-animared by a more communicarive rationality characterised by a
new approach 1o verbalization and time management. The ritual of mediation
is an excellent example of the new form of justice we call “comprehensive jus-
tice”, since it aims to create the procedural conditions for mutual understand-
ing between the conflicting parries (Bonafé-Schmitr and Robert 2001).

Rarher than seeking a “soft consensus”, the consensually based rirual of
mediarion is more like seeking a “dissenc” in order to reach zn agreement
(Debarbieux 1995, 242). Mediation is thus based on a ‘deconstruction-
reconstruction’ kind of logic. In other words, it involves going through a
“separation” before “reconstructing” the social relationship (Duval 1993;
Hammouche 1998}. Mediation rituals ail have this in commen since the
deconstruction phase starts with the mediator allowing the achievement
of the separation phase, that is allowing both parties o speak and express
their point of view on the conflicts and their expectations——in short, to
express their points of dissent.

Mediators are meant to work just as hard oa the points of agreement as
on those of disagreement, seeking not to minimize such disagreements but
rather to live with them and to find 2 modus vivend: (Debarbieux 1993)

A Conﬁmon Law

By letting parries be more involved in the settling of their own conflicts, not
only does mediation help people overcome their disagreements, but it also
helps them build new relationships, which in turn reinforce the normative
nature of the decisions made. This search for a new consensus based on
negotiated rules often helps to mend a torn social fabric, notably in large
urban building complexes. In these large complexes, where the communiry
pressure of the past no longer plays a role, negoriation or mediation helps
build new places of socialisation and control.

Mediation plays a vital role in rule-making because its solutions rarely
follow rules of law in the strict sense. Instead, they often involve equal-
ity or even the parties’ imagination, as in noise-related cases in which
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simple, sensible rules have helped resolve the conflict. The enactment of
such norms in mediation agreements reveals the nature of a law that is
negoriated using contracting techniques to rebuild relationships berween
conflicting parties. We should pay special artention to the results of medi-
ation, since they have shown us how this method of resolving conflicts
could be the bearer of 2 new social norm. The contents of neighbourhood
or school mediation agreements highlight the unique nature of this way of
sertling conflicts, which essentizily concerns “symbolic mezsures™ or the
adoption of what we have called “rules of behaviour” (Bonafé-Schmitt
and Roberr 2001, 95).

Under this general caregory of ‘symbolic measures” we have grouped
words like ‘apologizing’ and ‘agreeing to live in peace’, with gestures like
‘the handshake’. Rules of behaviour are also inherently quite varied since
they concern everyday actions like “agreeing to not leave bags of rubbish in
the hallway’. Such rules are not an ‘obligation to do or not to do’, to use
legal categories, since they are not imposed but rather developed in a joint
way between the conflicting parties.

The foundation of such agreements does not rest on an average, legal
type of instrumental rationality but rather a communicative rationality
that involves categories pulled from the lifeworld. Normatively speak-
ing, these mediation experiences play a key role in the making of rules,
since they show how a new social order can be built on the basis of
regoriated agreements.

SOCIAL MEDIATION: A COUNTER-CULTURE

The emergence of this alternative mode! of settling conflicts is not without
its challenges. We should therefore avoid placing too much value on the
changes raking place today and consider them more as a transfermation-
adapration of the current system than as a rupture per se.

The Culture of the ‘Power Balance’

In fact, we cannot underestimate the resistances to change, notably because
of the omnipotent influence of both the ‘culture of the power balance’, to
the detriment of the misunderstood importance of consensus, and the “cul-
ture of the law’, which opposes that of compromise. While we cannot deny
the importance of power balances and viclence in social relationships, we
should challenge constructions aimed ar relating all social relationships to
power balances in the last analysis (Boltanski 1990). In light of these ideas,
we should revisit notions of compromise and agreement, which are not the
product of a logic of conflict but rather the result of a logic of cooperation
involving a respect for the mutual interests of the parties engaged in the
negotiation process.

Social Mediation and School Mediation 61

This ‘culrure of the power balance’ partly explains why less than 50 per-
cent of conflicting parties agree to engage in mediation {Bonafé-Schmirt and
Roberr 2001, 96). Despite the efforts of mediarors, parties reach an agreement
only 50 to 70 percent of the time (97). These resulcs reveal a strong resistance
to developing a new way 1o settle conflicts and the need to work on ways of
teaching it in school so that it becomes a natural reflex, like reporting a traffic
accident. Mediation could thus become the accident reporr of daily life.

The idea that a model of conflict could evolve into a new, Imore consen-
sual one has been the subject of bitter criticism by several scholars, who
denounce the ‘ideology of harmony” for failing to account for the inequality
of powers, e.g. in American sociery. They think the ideclogy of harmeny
is based on the negation of conflict because its objective is to prevent the
expression of conilict rather than its cause (Nader 2000). They argue thar
supporters of this ideology encourage parties to view judicial procedures
as alienating, hostile and excessively costly, while viewing mediation as
encouraging of civic and communiry-driven responsibilities. They reject
this view of things, whereby conflicts are transformed into communication
problems and legal disputes become relational or affecrive disagreements.
More generally, the ideclogy of harmony would present a model of sociery
that is based on the belief that all people share the same objectives and
values, which would consequently encourage greater pacification of peoples
through the expansion of social control.

A Minor Dispute

Taking into account their relacively unique character, social mediation proj-
ects in France involving residents represent a marginal phenomenon quan-
titatively speaking, since at present there are less than ffty neighbourhood
mediation projects and less thar a hundred school mediation projects by peers
in France.® According to the avajlable data, the number of cases addressed by
mediation projects——thirty to a hundred a year—remains quite small com-
pared to the total number of recorded cases for the different jurisdictions.

Qualitacively speaking, conflicts overseen by neighbourhood mediators
essentially involve probiems related to neighbour relations or daily life. The
vast majority of problems are related to noise, relational issues, rent or
consumption. Without drawing up a typology of conflicts, noise pollution
tends to be caused by the running of household appliances, ‘conjugal dis-
putes’, ‘constant parties’ or ‘late-night arguments’, not to mention animal
noises (dogs, cocks, erc.). Relational issues usually entail conflicts that can
escalate, like insults berween neighbours, threats, racise talk or rumours.
Tenant-relared issues include problems paying rent or other costs and con-
sumption disputes like delivery problems, defects etc.

When it comes to the school environment, the number of conflicts man-
aged by students is about the same (less than fifty per year) and also involve
everyday marters like insults, rumours, pushing and shoving etc.
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Shallow Roots

Despite the proactive policies of the state and national and local orgzanisa-
tions in the field, most of the population still fails to identify mediation as
a natural way to resolvé conflicts. When conflict arises, the most commeon
reflex is to appeal to the police and the justice system or even avoidance,
i.e. refusing to face a problem until the initial disagreement escalates into
violent conflict.

This explains why most neighbourhood mediation cases have been
handed down by the police, the justice syster, social housing landlords,
social or municipal services ete. While more and more parties in conflict
are referring themselves directly to mediation projects, the aforemen-
tioned institutions will continue to play a decisive role in crientating
cases for some years to come. Yet nothing is set in stone, since a project
like the Boutiques de Droit, for example, shows that almost 50 per-
cent of the cases dealt with by AMELY neighbourhood mediation proj-
ects were actually handed down by the legal experts of these structures
within the context of legal advisory services (Bonafé-Schmirt and Robert
2001). The situarion is the same for school mediation, since most cases
addressed by srudent mediators were handed down to them by teachers
or school employees.

Its frequent dependence on instizutional policy explains why the social
mediation movement is so fragile. Sometimes a simple change in the man-
agement of an institution {municipal, police, school, etc.) is enough to throw
the existence of a mediation projecr inzo question. In terms of the school
environment, one evaluarion showed how the survival of these mediation
systems often depends on the zabilities of principals and certain teachers to
mobilize the necessary resources {Bonafé-Schmitt and Robert 2002). All of
this shows how challenging it is o socially root mediation, which resembles
a true transplant into the social fabric for the constant effort required to
prevent it from being rejecred.

Our evaluation of how awareness is raised, how students are trained
and how med:iation is managed also showed us how hard it is for students
to appropriate this new ritual of conflict management. In fact, mediation is
not part of the dominant culture of students. It is much more like a coun-
terculture, and this validates cur theory about the need to ensure the sur-
vival of these systems by starting them in elementary school and following
them through middle school to high schocl. Elementary and middle school
students are most successful in appropriating this new ritual, while in high
school the experiment has never really worked. By analysing the responses
of mediators, as well as those mediated, we can see how difficult it is to
manage the mediation process and establish a communicative logic based
on mutual understanding. More generally, these differences of appropria-
tion also convey the problems mediators have with legitimacy in the differ-
ent schools. The fact that it is strongest in elemenrary school and weakest in
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high school shows how mediarors’ legitimacy is a true social construction
that cannot simply be mandated.

CONCLUSIONS

The institutionalization of neighbourhood and school mediation is still in
its early stages and remains very fragile since it relies on the involvement of
cerrain personalities. While this situation is not exclusive to social media-
tion, it reveals the difficulties inherent in establishing projects that are asso-
ciated more with a counterculture than a dominant culture. Mediation is a
complex phenomenon, and we need to take into account the diversity of its
projects since they rely on the work of peers and are collectively intended as
a new model of social regulation rather than as a response to malfunctions
of the judicial or school system. Because this mode of conflict regulation is
associated more with a counterculture, due to the omnipotence of the mode
of conflicr and the tendency to apply a legal meaning ro conflicts, we can-
not expecr social mediation 1o develop rapidly in the years to come.

Initial evaluations have shown that neighbourhood residents and stu-
denzs struggle to appropriate this new ritual of conflict management. In
fact, mediation is not part of the dominant culture of neighbourhoods or
schools, and this validates our theory abour the need to develop school
mediation and ensure the survival of these systems by starting them in ele-
menzary school and following them through middle school to high school
in order to crearte 2 true culture of mediation. :

Despite the difficulries, the development of mediation nevertheless con-
veys how our societies are evolving rowards a greater pluralism when it
comes to systems of social regulation. This is especially true for social
mediarion, which challenges state-dependent reflexes by focusing more on
building new places of mediation and new intermediate scrucrures between
citizens and rhe state than on establishing new professional agents of socia}
regulation. More broadly, this model of mediation would help to rebuild
places of socialisation, thus anticipating new modes of social regulation
that would nort only convey changes in the distribution and organization of
power, bur would also represent a re-definition of the relationship between
what we call civil society and the state, and more particularly thar of the
legitimacy of judicial power to settle dispures.

NOTES

1. The first Boutique de Droit in Lyon was created in 1980. AMELY (Asso-
ciation Médiation de Lyon [Mediation Society of Lyon]) was founded in
1986 on the initiative of the Boutigues de Droit to separate mediation activi-
ties from legal aid and to avoid confusion berween mediators and lawyers.
Today, there are nine Boutigues de Droir in Greater Lyon that deal with at
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least 6,000 case files a year and 14 neighborhood mediation projects man-
aged by AMELY, who lock afrer some 7350 case files. On the history of the
Boutigues de Droit and AMELY, see Bonafé-Schmitt, Schmutz and Bonafé-
Schmite (1992).

. Social Taylorism refers to the division of social work among various institu-
tions, such as social security, educationzl institutions, unemployment offices
etc. The rerm ‘Taylorism’ comes from Frederick Winslow Taylor, who devel-
oped the method of scientific management of labour in the manufacturing
industry at the end of the nineteenth century.

3. This association took concrete form in a research project whose main results

were published in Bonafé-Schmirt (2000).

4. ZEPs group together elementary, middle and high schools that are located
in a same area. They are established in disadvantaged inner-city neighbour-
heods to help students succeed in their education.

5. In the Unired States, student mediation training lasts from eight to twelve
hours.

6. These numbers represent an order of magnitude since there is no way of col-
lecting data on the number and nature of neighbourhoods and school media-
tion projects.

%]
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